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MUR: 4920

DATE COMPLAINT FILED: August 25, 1999
DATE OF NOTIFICATION: September 1, 1999
DATE ACTIVATED: Aprii 25, 2000

EXPIRATION OF STATUE OF
LIMITATIONS: June 1, 2001
STAFF MEMBER: Tamara Kapper

COMPLAINANT: Gary L. Ameson
RESPONDENTS: Kind for Congress Committee and Mary JoAnn Werner,
as treasurer
RELEVANT STATUTES: 2US.C. § 441d(d)
11 CF.R. § 110.11(a)(1), (5) and (6)
INTERNAL REPORTS CHECKED: FEC Indices and Disclosure Reports
FEDERAL AGENCIES CHECKED: None

I GENERATION OF MATTER

This matier originated as a complaint submitted by Gary L. Ameson (“Coimplainant”),
who alleges that the Kind for Congress Committee and Mary JoAnn Wemer, as treasurer
(“Kind Committee™), the principal campaign committee for U.S. Representative Ron Kind from
the 3™ Congressional District of Wisconsin, violated 2 U.S.C. § 441d(a) by failing to place a
disclaimer on campaign advertising that expressly advocated Rep. Kind’s candidacy. The
campaign advertising atvissue is a large mural painted on the side of a building owned by

Representative Kind, which was authorized and paid for by the Kind Committee.
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. ACTUAL AND LEGAIL ANALYSIS

A. The Law

The Federal Election Campaign Act of 1971, as amended (*“the Act™), states that when an
expenditure is made

for the purpose of financing communications expressly advocating

the election or defeat of a ciearly identified candidate, or solicits

any contribution through any broadcasting station, newspaper,

magazine, outdoor advertising facility, direct mailing or any other

type of general public political advertising, such communication-

if paid for and authorized by a candidate, an
authorized political committee of a candidate, or its agents,
shall clearly state that the communication has been paid for
by such authorized political committee].]
2U.S.C. § 441d(a).

According to 11 C.F.R. § 110.11(a){1) the disclaimer shall be “presented in a clear and
conspicuous manner to give the reader adequate notice of the identity of the persons who paid for
and, where required, who authorized the communication.” Exceptions to the disclaimer
requirements include “bumper stickers, pins, buttons, pens, and similar small items upon which
the disclaimer cannot be conveniently printed,” 11 C.F.R. § 110.11(a)(6)(1), and advertisements
“of such a nature that the inclusion of a disclaimer would be impractical” such as skywriting,
watertowers or wearing apparel. 11 C.F.R. § 110.11(a)(6)(i1).

B. The Facts

The complainant provided two (2) copies of photographs taken of the mural, and a copy

of a newspaper article with a photograph of the mural in the background that appeared in the
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La Crosse Tribune on January 26, 1997. The large mural is painted on the side of a building
located in downtown La Crosse, Wisconsin. The mural promotes Ron Kind’s candidacy by
expressly advocating his election for office by stating “Ron Kind for Congress.” Attachment 1.

C. ELegal Analysis

In response to the complaint, Ms. Werner explains that the sign was painted on the side of
the building when Rep. Kind first ran for the U.S. House of Representatives in 1996." She
asserts that it originally contained a disclaimer that said *“Paid for by Mary Jo Murphy, Treasurer,
Kind for Congress Committee.” Attachment 2. Ms. Wemer goes on to say that a few months
after the sign was painted on the building, it was vandalized, and in the process of removing the
graffiti the disclaimer was also removed. Ms. Wemer states that she was unaware that the
graffiti removal had eliminated the disclaimer as well. However, since she received the
Commission’s letter dated September 1, 1999, notifying her of the complaint, “the ‘paid for by
... portion of the sign has been repainted.” Id.

1t is unclear exactly how long the mural was on the side of thé building without a
disclaimer, but it appears that the length of time was at least three (3) years. This estimaticn is
based on information provided by both the complainant and the Respondents. Respondents
indicate that the campaign advertisement was painted in connection with the 1996 Federal

election, and that the disclaimer was removed (along with the graffiti) a couple of months later.?

! Rep. Kind first ran for Federal office in 1996, was re-clected to a second term in 1998 and is currently

seeking a third term.

: Respondents have not provided us with the exact date the mural was painted on the building, and a review
of the Kind Comunittee’s disclosure reports on file with the Commission does not specifically itemize the cost of the
mural. The Kind Committee disclosed the receipt and disbursement of an in-kind contribution from an individual,
Greta Lake, on June 1, 1996, for $283.00 for the purpose of “Paints for Campaign.” Attachmeni 3.
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Respondents indicate that the disclaimer was not repainted on the mural until September 1999.
Over the course of t'hat time, Rep. Kind participated in two political campaigns for Federal office
(1996 and 1998) and had the benefit of the political campaign advertisement for at least two
primary and general elections. In addition, the mural was located in a high visibility, well
traveled location, in do‘wntown La Crosse, Wisconsin.

According to the Act, this type of general public political advertising shall clearly state
that the communication has been paid by the candidate’s authorized committee. For
approximately 3 years there was no disclaimer on the Kind Committee campaign advertisement,
and the general public had no knowledge of who paid for and/or authorized the mural. In
addition, it is unclear why the Kind Committee failed to notice that the disclaimer was missing
from such a large advertisement for 3 years. Therefore, this Office recommends that the
Commission find reason to believe that Kind for Congress Committee and Mary JoAnn Wemer,
as treasurer, violated 2 U.S.C. § 441d(a).

Hi. DISCUSSION OF CONCILIATION AND CIVIL PENALTY

In addition to recommending that the Commission find reason to believe that the
Kind Committee violated 2 U.S.C. § 441d(a), this Office also recommends that the Commission
enter into conciliation with the Kind Committee prior to finding probable cause to believe.

Attached for the Commission’s approval is a proposed conciliation agreement. Attachment 4.
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IVv. RECOMMENDATIONS

ey 1. Find reason to believe Kind for Congress and Mary JoAnn Werner, as treasurer,
= violated 2 U.S.C. § 441d(a), and enter into conciliation prior to a finding of
s probable cause to believe.

2, Approve the proposed Factual and Legal Analysis and the conciliation agreement,

3 Approve the appropnate letter.

Lawrence M. Noble
General Counsel

Date A Lois G/Lemer
Associate General Counsel

Aftachments:

1. Newspaper Article dated 1/26/97

2. Response to Complaint dated 9/13/99

3. Copies of Schedule A and B from Kind Committee’s Report

4. Proposed Conciliation Agreement

5. Proposed Factual and Legal Analysis
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FEDERAL ELECTION COMMISSION
Washington, DC 20463

MEMORANDUM
TO: Office of the Commission Secretary
FROM: Office of General Counsel
%
DATE: July 19, 2600
SUBJECT: 4920-First General Counsel’s Report
: The attached is submitted as an Agenda document for the Commission
& Meeting of
_— Open Session Closed Session
i CIRCULATIONS DISTRIBUTION
- SENSITIVE X
= NO:*-SENSITIVE U COMPLIANCE
‘ 72 Hour TALLY VOTE  [X] Open/Closed Letters
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24 Hour NO OBJECTION [ STATUS SHEETS
Enforcement
INFORMATION ] Litigation
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AUDIT MATTERS
LITIGATION
ADVISORY OPIMNIONS
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